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Damages Arising from Arsh: An Analysis of
the Substance and Legal Effects of Arsh in
Light of the Award of Branch 36 of the
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Ehsan Bahramy
Assistant Professor, Department of Private Law, Faculty of Law,
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Abstract:

The award issued by Branch 36 of the Tehran General (Civil) Court, in
the course of adjudicating a claim for recovery of Arsh, default damages
for delay in payment, and litigation costs, incidentally addresses the
nature of Arsh and certain rules and effects arising from its
determination. The court, reasoning that Arsh itself constitutes a form
of damages, declined to award damages for delay in payment of Arsh.
On the other hand, the court rejected as unfounded the defenses raised
by the defendant’s counsel regarding the extinguishment of Arsh as a
consequence of the waiver of all options, and, relying on the opinion of
a three-member expert panel, ordered the defendant to pay Arsh
resulting from the defect. The present study examines, through a
descriptive—analytical approach, the legal nature of Arsh and the issue
of its extinguishment following the waiver of the option of defect. The
characterization of Arsh as either compensation for loss or as
performance of an obligation arising from Exchange Liability has a
decisive impact on its legal rules and effects. If Arsh is regarded as
damages, an award of default damages for delay in payment would face
limitations such as the requirement of prior ascertainment of the amount
of damages and the prohibition on awarding damages upon damages.
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Conversely, if the payment of Arsh is viewed as the performance of an
obligation grounded in Exchange Liability, its nature would not be
compensatory damages, but rather a mechanism for restoring
equilibrium and balance between the reciprocal contractual obligations.
In this latter case, once Arsh is claimed by the entitled party, reliance
on the doctrine of warranty of possession, instead of the rules of
destruction (itlaf) or causation (tasbib), may preclude the occurrence of
loss arising from delay in payment or non-performance of Arsh.

Keywords:
Arsh, Waiver of All Options, Damages for Delay in Payment, Option
of Defect, Debt, Exchange Liability, Civil Liability.
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Abstract:

Although the Weimar Constitution is often identified in the public
memory of European constitutional law with the failure of democracy,
the rise of National Socialism, and the erosion of parliamentarism, its
impact on postwar German constitutional law was not merely negative
and alarming. The main issue of this research is how the 1919
Constitution, despite the historical collapse of the Weimar Republic,
played a role in the development of the 1949 German Basic Law and
the formulation of the model of defensive democracy. The present
study, using a descriptive-analytical and historical-institutional method,
shows that the Basic Law reinterpreted and reconstructed the Weimar
experience at three levels: textual, institutional, and judicial. At the
textual level, through the integration of some Weimar articles into
Article 140; at the institutional level, through the primacy of human
dignity, fundamental rights, the Federal Constitutional Court, and the
limitation of anti-democratic parties; and at the judicial level, through
the interpretation of the free democratic order and the formulation of
criteria for prohibiting or limiting anti-constitutional parties. The
research findings are that Weimar was not just a memory of failure for
post-war German fundamental rights, but also an institutional memory
through which German democracy evolved from a merely open and
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defenseless democracy to a law-abiding, rights-based, and self-
defending democracy. However, this article shows that defensive
democracy remains compatible with constitutionalism only if it is itself
subject to due process, reasoning, proportionality, and institutional
constraints.

Keywords:
Weimar; German Basic Law; Constitutional Charter; Defensive
Democracy; Federal Constitutional Court.
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Abstract:

This article systematically analyzes the role of transparency in
blockchain technology as a new and transformative strategy in the field
of non-criminal prevention of economic crimes. Given the cross-border,
hidden, and complex nature of financial crimes in the digital age, which
has created numerous challenges for traditional judicial systems, this
research explores how the inherent and distributed transparency feature
of blockchain can act as an efficient tool in two layers of situational and
social prevention. The research method in this study is descriptive-
analytical and analyzes the different dimensions of this phenomenon by
utilizing reliable legal, criminological, and specialized texts in the field
of information technology. The results of this research show that
structural transparency in blockchain helps prevent economic crimes in
two strategic ways. First, from a situational prevention perspective, this
technology, with its permanent, real-time, and immutable transaction
traceability, creates powerful technical and regulatory barriers to
criminal activities such as money laundering, tax evasion, and
corruption, effectively reducing opportunities for crime. Second, from
a social prevention perspective, blockchain restores public trust in
governance institutions and economic processes by providing a
transparent, democratic, and auditable financial ecosystem for all
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actors, thereby weakening the psychological and social incentives to
engage in criminal behavior. Finally, this article concludes that
leveraging the transparency capabilities of blockchain is a
comprehensive, proactive, and efficient approach to combating
economic crime that can address the shortcomings of traditional
centralized systems and pave the way for a healthier, safer, and more
just financial environment.

Keywords:
Economic crimes non-criminal prevention blockchain technology
transparency traceability public trust.
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Abstract:

In recent years, those involved in our country's judicial system have
tried to benefit from new scientific and empirical achievements in
enacting criminal laws and regulations, paying special attention to new
developments in the fields of criminology and penal science. This
attention, especially in some areas, has led to the introduction of
institutions such as suspension of punishment, postponement of
sentencing, and conditional release into the country's penal system, with
the influence of the teachings and discourses of international criminal
law and modern criminology. On the other hand, in some cases, our
legislation, due to the influence of Sharia and social requirements, has
defined institutions such as pardon and repentance as tools on the path
of reform and rehabilitation of criminals. The main goal of these
measures has been to reform the behavior and rehabilitation of
criminals, and the legislator has tried to guide the country's penal
system towards rehabilitation and reform, focusing on protecting the
rights of the accused. However, this focus has sometimes been such that
the necessary balance between the rights of the plaintiff and the accused
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has been disrupted. In such a way that some of the rights of the plaintiffs
of crimes have been weakened in the new laws and in some cases have
even been damaged. Therefore, it can be said that the recent criminal
legislation has become a law that protects the accused rather than
creating a proper balance between the rights of the parties. Ultimately,
this trend reflects the challenge that legislators face; a challenge that
requires reviewing and creating a logical balance between the rights of
the accused and the plaintiff so that the country's criminal system, while
maintaining justice, can also achieve the goals of reform and

rehabilitation.

Keywords:

Criminal Procedure Code, Defendant's Defense Rights, Private
Plaintiff's Rights, Restorative Justice
Victim
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The Transformation of Constitutional
Understanding from Formal Legalism to
the Institutionalized Constitution: A
Reappraisal of Costantino Mortati’s Theory
of the Material Constitution

Mahdi Moradi Berelian

Assistant Professor, Department of Public and International Law,
Faculty of Law and Political Science, University of Mazandaran,
Babolsar, [ran M.Moradib@umz.ac.ir

Abstract:

The crisis of European constitutional law in the interwar period was not
merely the collapse of parliamentarism or the failure of liberal states;
rather, it was a crisis in the legal understanding of the constitution itself.
The formal constitution, understood in the liberal tradition as a supreme
legal document and an instrument for limiting power, lost its
explanatory force in the face of mass parties, executive concentration,
social polarization, and the transformation of sovereignty. This study
aims to explain the emergence of the concept of the “material
constitution” in interwar Europe and to analyze its relationship with the
crisis of constituent power, the transformation of the state, and
institutional order. The study employs a descriptive-analytical method
with a historical-conceptual approach. Costantino Mortati’s theory is
reappraised within the theoretical field shaped by Hans Kelsen, Carl
Schmitt, Rudolf Smend, and Hermann Heller, so that the constitution
may be understood not merely as a text, but as the point of intersection
between norm, power, institution, and society. The findings show that
Mortati’s theory, despite its connection with a historically and
politically problematic context, provides a way beyond the simple
dualism between Kelsenian normativism and Schmittian decisionism.
For Mortati, the material constitution neither negates the formal
constitution nor submits to the raw reality of power; rather, it refers to
the institutional and social layer that sustains the constitutional text. The
significance of the theory of the material constitution lies in revealing
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the gap between the written constitution and the institutional reality of
power. It shows that a constitution without institutional and social
support may remain formally valid yet practically ineffective. However,
the material constitution can serve constitutionalism only when
accompanied by the rule of law, separation of powers, fundamental
rights, and accountability. Mortati’s main contribution is thus the
opening of a path toward “institutionalized constitutionalism.”

Keywords:
Material Constitution; Constituent Power; Mortati; Formal Legalism;
Legal Institutionalism.
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Abstract:

Registration systems constitute one of the essential instruments for
ensuring legal security in the ownership of immovable property. The
concept of the "effects of ownership" essentially refers to the legal,
economic, and social consequences arising from ownership. Once an
individual is recognized as an owner, such ownership gives rise to a
series of effects, encompassing various rights, obligations, restrictions,
and liabilities. In both Iran and the United States, each of these systems
adopts distinct methods and procedures for the registration of
ownership titles. As one of the fundamental pillars for providing legal
security in real property ownership, registration systems play a
significant role in safeguarding and protecting proprietary rights of
individuals. This article comparatively examines and analyzes the
impact of the Iranian and American registration systems on the legal
security of real property ownership. In Iran, the land registration system
is based on official deeds and the Registration of Deeds and Properties
Act of 1931, the primary objective of which is to prevent property
disputes and guarantee ownership rights. In contrast, the registration
system in the United States is founded on the principle of private
property, within a framework of multiple federal and state structures,
which entail variations in procedures and mechanisms. This research,
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while scrutinizing the strengths and weaknesses of each system,
addresses their implications for ensuring legal security, reducing
property litigation, and enhancing investor confidence, and further
offers recommendations for the improvement of Iran’s property
registration system.

Keywords:

Common Law, Civil Law, Federal, State Laws, Dispute Resolution.
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